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Abstract :

Since the beginning of the peace process in 1993, Israel have enlarged the colonies in the occupied
territories and continued to establish new ones, thus seriously compromising attempts to find a solution to
the conflict. These activities have worsened the situation, being one of the main reasons for the explosion
the second Intifada. They have continued in clear breach of United Nations resolutions and the fourth
1949 Geneva Convention, relative to the protection of civilian persons in time of war. This Convention
forbids the occupying power to transfer its own civilian population into the territory it occupies. This
prohibition has been stipulated on the Rome Statute for the International Criminal Court which considers
the settlements as war crimes. The ICC has no jurisdiction to investigate the illegality of the settlements’
in the Palestinian territories because Israel is not party of the ICC and Palestine neither but the Arab
country including Syria and Lebanon should ratify the statute in order to give the ICC jurisdiction to start
investigate the illegality of settlements established into Golan heights and the crimes committed on

Lebanon during the last war.


http://:@www.un.org/french/documents/sc/res/1967/s67r242f.pdf
http://:@www.un.org/Depts/dpa/qpal/docs/A_RES_181.htm
http://:@www.un.org/french/documents/sc/res/1973/s73r338f.pdf
http://:@www.mfa.gov.il/MFA/Peace+Process/Guide+to+the+Peace+Process/Israeli+Settlements+and+International+Law.htm
http://:@www.icc-cpi.int/about/Official_Journal.html
http://:@www.icc-cpi.int/library/about/officialjournal/Element_of_Crimes_Arabic.pdf
http://:@www.icc-cpi.int/library/about/officialjournal/Element_of_Crimes_Arabic.pdf
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%% Recueil des arréts : avis consultatif et ordonnances. Conséquences de I’édification
d’un mur dans le territoire palestinien occupé. Avis consultatif du 9 juillet 2004. par.
70-78

7 IRBAWI (A.) et ABD AL-HADI (R.), « Les plans israéliens d’aménagement du
territoire », REP, 1990, N° 37, p. 79.
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% « Un gouvernement du Likoud annonce la construction de dix colonies, mais n’en
construit qu’une ; les travaillistes en annoncent une mais en construisent dix », cet
adage populaire israélien résume la politique de colonisations suivie par la droite et par
la gauche dans les territoires occupés.
% 1995 ez /UL 28 (3 ity 2 a1 s 1 231 0 XXXLLT 85U

40
Art.23 (g) from Convention (IV) respecting the Laws and Customs of War on Land
and its annex: Regulations concerning the Laws and Customs of War on Land.
The Hague, 18 October 1907 “To destroy or seize the enemy's property, unless such
destruction or seizure be imperatively demanded by the necessities of war;

*I Article 147 “Grave breaches to which the preceding Article (146) relates shall be
those involving any of the following acts, if committed against persons or property
protected by the present Convention: wilful killing, torture or inhuman treatment,
including biological experiments, wilfully causing great suffering or serious injury to
body or health, unlawful deportation or transfer or unlawful confinement of a protected
person, compelling a protected person to serve in the forces of a hostile Power, or
wilfully depriving a protected person of the rights of fair and regular trial prescribed in
the present Convention, taking of hostages and extensive destruction and appropriation
of property, not justified by military necessity and carried out unlawfully and
wantonly».
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"As regards these settlements, the court notes that article 49, paragraph 6, of the

fourth Geneva Convention provides “The occupying power shall not deport or transfer
parts of its own civilian population into the territory it occupies". That provision
prohibits not only deportations or forced transfers of population such as those carried
out during the Second World War, but also any measures taken by an occupying power
in order to organize or encourage transfers of parts of its own population into the
occupied territory. In this respect, the information provided to the Court shows that,
since 1977, Israel has conducted a policy and developed practices involving the
establishment of settlements in the occupied Palestinian Territory, contrary the terms of
article 49, paragraph 6 just cited. The Security Comical has thus taken the view that
such policy and practices "have no legal validity". It has also called upon Israel, as the

occupying power, to abide scrupulously "by the fourth General Convention.."*2,
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*2 Recueil des arréts : avis consultatif et ordonnances. Conséquences de ’édification
d’un mur dans le territoire palestinien occupé. Avis consultatif du 9 juillet 2004.
par.120.

* KHATIB (G.), « Colonies israéliennes : un obstacle a la paix », REP, N° 3, 1995, p.
7.
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"For more than a thousand years, the only administration which has prohibited

Jewish settlement was the Jordanian occupation administration, which during the
nineteen years of its rule (1948-1967) declared the sale of Land to Jews a Capital offense.
The right of Jews to establish homes in these areas, and the legal titles to the land which
had been acquired, could not be legally invalidated by the Jordanian or Egyptian
occupation which resulted from their armed invasion of Israel in 1948, and such rights

and titles remain valid to this day"*.

* NATHAN (E.), Explanation of Israel’s' Vote or the adoption of the statute of the
International Criminal Court, In the International Criminal Court: Global Politics and
the Quest for justice, 2004. P. 46; ZIMMERMANN (A.), “Israel and the International
Criminal Court: An outsider's Perspective”, Israel yearbook on Human Rights, Vol 36,
2006, pp. 231-246

“BAKER (A.), “The International Criminal Court: Israel's Unique Dilemma”,
Justice, 18, Autumn, 1998 p.24; BLUMENTHAL (D.), “The politics of Justice: Why
Israel signed the International Criminal Court statue and what the signature means”, 30
Ga. j. intl. and comp. L. 2001-2002 pp. 593-615. “Israel and the international Criminal
court: notes from the Inter Disciplinary Center (IDC)”, Herzliya Conference. 13 March
2003.

* Israel settlement and International Law of 21 May 2001, website of the Israel ministry
of foreign affairs available at
http://www.mfa.gov.i/MFA/Peace+Process/Guide+to+thet+Peace+Process/Israeli+Settl
ementstand-+International+Law.htm . DEWART (P.), “Israel’s settlement policy
stumbling Block in the Middle East Peace Process”, Leiden Journal of International
Law, 20, 2007, pp. 825-839.
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# 151 GEORGE FINCH (A.) "The Genocide Convention", 43 American Journal of

International Law 732 (1949); THOMAS SIMON (W.), “Defining Genocide”, 15
Wisconsin International Law Journal, 243 (1996); VERHOEVEN (J.), 22 Revue Belge
de droit international, « Le crime de génocide : originalité et ambigiiité¢, 5 1991; i

case concerning application of the Convention on the prevention and punishment of the
crime of Genocide (Bosnia and Herzegovin V. Yugoslavia E. Serbia and Montenegroy),
Request for the Indication of provisional measures, 8 Apr. 1993, (1993) I.C.J. Rep 16;
Prosecutor V. Kambanda, Case No ICTR 97-23-S; VAN SCHAOCK (B.), “The crime
of political Genocide: Repairing the Genocide Conventions Blind Spot”, 106 Yale Law
Journal 2259 (1997); ICTR, 96-4-T. Case No, Akayesu V. Prosecutor; LYMAN BRUM
(L.), “ Beyond the 1948 Convention-Emerging Principles of Genocide in Customary
International Law”, 17 Maryland Journal of international law and Irade (1993, 1993;

SCHABAS (W.), Genocide in international law (2000); P. Akhavan , " Enforcement of
the Genocide Contention A challenge to civilization" , 8 Harvard Human Rights
Journal (1995) 229. THRIFTERER (O.) (ed.) Genocide in: Commentary on the Rome
statute of the International Criminal Court, Observers, Notes, Article by Article. Baden-
Baden, 1999, PP. 107- 116. JONES, A. (ed.), Gendercide and genocide. Vanderbilt
University Press, 2004, pp. 1-38; KINLOCH, Gr. (C.) (ed.), Genocide : approaches,
case studies, and responses. Algora Publishing, 2005, pp. XII, 323. AKHAVAN (P.),
The Crime of Genocide in the ICTR Jurisprudence. Journal of International Criminal
Justice, 2005, pp. 989-1006.

>0 Avis Consultatif, C.I.J , Recueil 1951, p.23.

>'ICTY, Blaskic, IT-as-14-AR,29 Oct 1997

**ICTR, judgments dealing with the crime of genocide, eg. Gacumhitsi, ICTR, 2001-
64-T, 7 June, 2004 kibuye, no ICTR-96-10-T, 19 Feb 2003, Niytigeka ICTR -96-14-T,
15 May 2003

> ZOLLER (E.), " La définition de crime contre I’humanité" 120 Journal de droit
international (1993) 549, LEVASSEUR (G.), « Les crimes contre I’humanité et le
probléme de leur prescription », 93 Journal de droit international (1996) 259, RIKHOF
(J.) " Crimes against humanity, customary international law and the International
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Tribunals for Bosnia and Rwanda" 6 National Journal of Constitutional Law (1995)
231,

**BOOT (M.) , DIXON'S (R.), K. HALL (C.). “Crimes against humanity”, PP. 117-172
In THRIFTERER (O.) (ed.) Commentary on the Rome statute of the International
Criminal Court, Observers, Notes, Article by Article. Baden-Baden, 1999.

> COTTIER (M.), FENRICK (W.), SELLERS (P.), Andreas ZIMMERMANN (A.),
“War Crimes”, PP. 173-288, In THRIFTERER (O.) (ed.) Commentary on the Rome
statute of the International Criminal Court, Observers, Notes, Article by Article. Baden-
Baden, 1999. Simpson, Gerry (ed.), War crimes law / Gerry Simpson.
Ashgate/Dartmouth, 2004, pp. XXXIII, 484 p. CHUTER ( D.), War crimes :
confronting atrocity in the modern world. Lynne Rienner Publishers, 2003. MAC
GOLDRICK (D.), War crimes trials before international tribunals : legality and
legitimacy. Domestic and international trials, 1700-2000 / ed. by R.A. Melikan, 2003.
NIEMANN (G.), War Crimes, Crimes Against Humanity, and Genocide in
International Criminal Law. Handbook of Transnational Crime & Justice / ed. Philip
Reichel. Thousand Oaks, CA [etc.]: Sage, 2005, pp. 204-229
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http://www.icc-cpi.int/library/about/officialjournal/Element of Crimes Arabic.pdf
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* NATHAN (E.), Explanation of Israel’s’' Vote or the adoption of the statute of the
International Criminal Court, In the International Criminal Court: Global Politics and
the Quest for justice, 2004. P. 46; ZIMMERMANN (A.), “Israel and the International
Criminal Court: An outsider's Perspective”, Israel yearbook on Human Rights, Vol 36,
2006, pp. 231-246. BAKER (A.), “The International Criminal Court: Israel's Unique
Dilemma”, Justice, 18, Autumn, 1998 p.24; BLUMENTHAL (D.), “The politics of
Justice: Why Israel signed the International Criminal Court statue and what the
signature means”, 30 Ga. j. intl. and comp. L. 2001-2002 pp. 593-615. “Israel and the
international Criminal court: notes from the Inter Disciplinary Center (IDC)”, Herzliya
Conference. 13 March 2003.

*Article 49, “Individual or mass forcible transfers, as well as deportations of
protected persons from occupied territory to the territory of the Occupying Power or to
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“...In addition to the grave breaches defined in the preceding paragraphs and in
the Conventions, the following shall be regarded as grave breaches of this Protocol,
when committed wilfully and in violation of the Conventions or the Protocol:

(a) the transfer by the Occupying Power of parts of its own civilian population into the
territory it occupies, or the deportation or transfer of all or parts of the population of
the occupied territory within or outside this territory, in violation of Article 49 of the

Fourth Convention,

that of any other country, occupied or not, are prohibited, regardless of their motive.
Nevertheless, the Occupying Power may undertake total or partial evacuation of a given
area if the security of the population or imperative military reasons so demand. Such
evacuations may not involve the displacement of protected persons outside the bounds
of the occupied territory except when for material reasons it is impossible to avoid such
displacement. Persons thus evacuated shall be transferred back to their homes as soon as
hostilities in the area in question have ceased....”.

% Article 51 “ The Occupying Power may not compel protected persons to serve in its
armed or auxiliary forces. No pressure or propaganda which aims at securing voluntary
enlistment is permitted.

The Occupying Power may not compel protected persons to work unless they are over
eighteen years of age, and then only on work which is necessary either for the needs of
the army of occupation, or for the public utility services, or for the feeding, sheltering,
clothing, transportation or health of the population of the occupied country. Protected
persons may not be compelled to undertake any work which would involve them in the
obligation of taking part in military operations. The Occupying Power may not compel
protected persons to employ forcible means to ensure the security of the installations
where they are performing compulsory labour.

The work shall be carried out only in the occupied territory where the persons whose
services have been requisitioned are. Every such person shall, so far as possible, be kept
in his usual place of employment....”.

%1 Article 76 “ Protected persons accused of offences shall be detained in the occupied
country, and if convicted they shall serve their sentences therein...”

62 1 International Committee of the Red Cross, Commentary on the fourth. Geneva
Convention, ICRC,
http://www.icrc.org/ihl.nsf/7¢4d08d9b287a42141256739003e636b/6756482d86146898
c125641e004aa3c5 ; ki ROUCOUNAS (E.J) , Les infractions grave au droit

humanitaire (article 85 du Protocole Additionnel I aux Conventions de Geneve, 31
Revue Hellénique de droit international 116 (1978).
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% Progress Report of the Special Rapporteur Awn Shawkat AL- KHASAWANEH on
the Human Rights dimensions of population transfer, including the implantation of
settlers, U.N.doc. E/CN.4/sub.2/1994/18 (30 June 1994) par. 73, Preliminary Report of
the Special Rapporteurs Awn Shawkat AL-KHASAWNEH and Ribot HATANO on
Human Rights dimensions of population transfer, including the implantation of setters
U.N.doc E/CN.4/5ub.2/1993/17 (6 July 1993).
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% TRIFFTERER (O.) (ed) Commentary on the Rome statute of the International
Criminal Court, observers, notes, article by article, Baden- Baden. p.209
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